Document Disclosure Overview
Protecting a client’s confidential information is a top priority for Bentham IMF. From the execution of a
written non-disclosure agreement (“NDA”) at the outset of any communications, to our strict
document retention policy, Bentham employs important safeguards to shield from disclosure
confidential information that claimants and law firms provide to us.
Bentham’s NDA provides that all confidential information exchanged between the parties is for the
sole purpose of evaluating the feasibility of a funding transaction and will not be disclosed to any nonaffiliated third parties without the client’s written consent.
Documents and other written information provided to litigation funders under the protection of an
executed NDA have, in almost every case, been found to be protected from disclosure by the work
product doctrine,1 and in many cases the common interest privilege as well.2 As courts have routinely
held, the policies underlying both the work product doctrine and common interest privilege strongly
support these conclusions.3
The case law continues to evolve on these issues, however, and the possibility of aberrant orders
compelling disclosure cannot be entirely discounted—at least not yet.4 At the same time, any
reputable funder will likely require access to all material information available on the matters to be
funded, some of which may be non-public information. Accordingly, lawyers and clients should
exercise caution before transmitting highly sensitive information to any funder. When in doubt, clients
and lawyers are encouraged to contact Bentham by phone with any questions or concerns regarding
disclosure. Bentham will work together with clients to obtain the information Bentham needs while
best protecting the client’s confidential information.
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